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Board Members Present: Paul Nigosian (Chairman), Robert Simmarano (Clerk), Daniel Mezynski, Harold Prpodian] Anna
Lewandowski (Alternate). ok s
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7:00 PM: Official Call to Order

7:05 PM: Steven and Lori Christy for the property located at 20 Woodridge Road are seeking a special permit to
obtain a Kennel / Hobby License. Steven and Lori Christy postponed their former hearing that was scheduled on
Wednesday June 27" at 7:05pm in their postponement conversation with Paul Nigosian they were informed that the
next hearing will be scheduled for Wednesday July 25" at 7:05pm. The Agenda for Wednesday, July 25 2018 that
included the Christy’s hearing was posted on the town billboard neither Steven or Lori Christy appeared for the
hearing. Paul Nigosian called the Christy’s during the hearing and as it appears the Christy’s were not aware that
the hearing was rescheduled for that evening and that they were unable to attend. Paul Nigosian informed them that
their next and last scheduled hearing is set for Wednesday August 29" at 7:05pm failure to appear will result in
reapplying for an application including fees. Paul Nigosian then entertained a motion to reschedule the Christy’s
hearing; Harold Proodian made a motion to postpone the hearing for Steven & Lori Christy until Wednesday,
August 29" 2018 at 7:05pm, second by Robert Simmarano, carried unanimously 5 — 0.

7:10 PM: Meeting Minutes from May 30®, 2018; Paul Nigosian entertained a motion to approve the meeting
minutes; Harold Proodian made a motion to approve the meeting minutes from Wednesday May 30th second by
Daniel Mezynski the vote was carried 4 — 1, (Anna Lewandowski was opposed).

7:15 PM: 5 Minute Recess

7:35 PM: Chris Windle for the property located at 34 Grafton Street. Byron Andrews of Andrews Survey is
representing Chris Windle. Byron Andrews explained that Mr. Windle is seeking a variance for frontage and area
for a lot he intends to build a commercial building, the lot has 125 feet of frontage and the area approximately
25,000sf the zone is Industrial I it requires a minimum of frontage of 150 feet and the minimum area of 80,000sf the
lot was created prior to the current zoning in the mid sixties so it’s a pre-existing non-conforming lot, Mr. Windle
may add to the lot from another lot that is adjacent to the property which has more than enough area and could
reduce the non-conforming however that part of the project is still under consideration for right now they just want
to be considering the existing parcel as is with 125 feet of frontage and 25,000sf of area. They are looking for an
area variance of 55,000sf it would probably be slightly more than that because there has been a highway taking that
reduced the area of 1,000sf so they would be looking for a relief of 56,000sf. The reason Mr. Windle does not want
to combine the two lots they feel it would compromise the existing parking and entrance to the existing business in
the back. The proposed building will have a foot print of 5,000sf with two levels, five businesses on the second
level and 1 business on the first.

Linda Donavan of 49 Davis Road spoke on behalf of her and her mother Shirley Moore of 27 Grafton Street that is
directly across the street from 34 Grafton Street, they both are in opposition in the granting of frontage and
dimensional shortage that is being requested, the area is primarily a residential area consisting of homes and some at
home businesses but when you drive up the street it consists mostly of private homes. Mr. Windle’s current
commercial building is out of view from the residents if Mr. Windle is allowed to build this commercial building
right at the street view it will be a derogation to the area and not an additional feature. In addition her mother has
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had problems with snow removal from Mr. Windle’s current property. The head lights leaving from the current
business on the property in the evening and early morning hours shine directly into her mother’s windows, with this
new building will also include a parking lot for a two story structure she doesn’t think it’s going to look like a house
or match anything to the current area with snow removal and traffic being an additional concern.

Andrew Peoples of 36 Grafton Street, which is right next door to the proposed property, has the same concerns
particularly about the traffic and the speed of the traffic it’s usually much more than the posted speed limit and that
there is quite a few commercial vehicles parking on the road which is primarily residential, adding another larger
building is only going to make the situation worse.

Chris Windle explained that the architectural look of the building is not going to be the traditional steel building that
it’s going to be a professional building similar to a residential home with a clapboard finish, stick built with a
pitched roof not the stucco type you might see at the mall with professional office space up stairs (five offices) and
one business on the bottom but he is not sure what business will be residing they are still in negotiations. Chris also
pointed out that the proposed lot on this side of the street is zoned industrial and across the street is zoned
residential.

Paul Stringham explained that the parking will all be in the back of the building and that the building itself is going
to be a down grade build so when you’re looking at the building from the street you’ll just be seeing the second floor
you won’t see the first floor that will only be seen from the back parking lot.

After further discussion, questions and answers Paul Nigosian entertained a motion to close the public hearing,
Harold Proodian made the motion the close the public hearing, Daniel Mezynski second the motion voted
unanimously 5 — 0.

After further discussion between the board members Paul Nigosian entertained a motion to grant the variances;
Harold Proodian made the motion to grant the Variance to Chris Windle for the property located on 34 Grafion
Street, Millbury as shown on Map# 54, Lot# 110 as recorded in Book# 21934, Page# 366 with the Worcester
District Registry of Deeds within the Industrial I zone of the Millbury Zoning Bylaws. The required 150 feet of
frontage is waived to allow for the 125 feet of frontage, a relief of 25 feet. (2) To grant the variance to waive the
land area of 80,000sf to a land area of 25,750sf +/-, a relief of 54,250sf +/-, Robert Simmarano second the motion
the board voted 2 —- 3 (Paul Nigosian, Daniel Mezynski and Harold Proodian were not in favor), Variances were

DENIED.

8:10 PM: David Perkins for the property located at 11 Benton Street is seeking to subdivide the property at 11
Benton Street and construct a new home, there is currently an existing house on the lot what they would like to do is
divide the lot and create a non-conforming lot for the second new house, if they go the route of an ANR non-
conforming lot they need 85 feet of relief for frontage. Robert Murphy of Robert G. Murphy & Associates, Inc.
Environmental Consultants is representing David Perkins. Mr. Murphy explained to the board the reasons for the
request for the variance and the reason for hardship. Mr. Murphy’s explanation for hardship; They initially looked
at the lot following subdivision requirements with a compound road, the road requirements take up 10,000sf of the
property and what they would end up with is a large road instead of a driveway with the house pushed back away
from the road down towards the wetlands, the hardship is that in order to meet the upland requirement they would
need to develop a lot without a road. Paul explained to Mr. Murphy that you already have a house lot with one
house on it any hardship that you have is being created, you don’t have a house lot that you can’t be build a house
on, you have a house lot that has a house on it you’re trying to create a non-conforming lot which is a self created
hardship. David Perkins tried to explain to the board that going with the compound road plan is going to be an
eyesore, (landing strip) vs. the driveway plan the property will meet all the other set-back requirements all they
would need is the relief for frontage. Mr. Murphy explained another possible hardship, if they were to go with the
plans with the compound road and building the house in the back of the lot they wouldn’t be able to meet the DEP
requirement for the distance between the house and the wetlands, the house would be 40 feet of the wetlands and the
DEP requires 50 feet, with the proposed plan of driveway vs, compound road they are meeting the requirements
with 150 feet from the wetlands. Paul Nigosian again explained that it’s not the board’s authority to grant a
variance under a self created hardship. For the record Robert Simmarano and Paul Nigosian read a letter from
Laurie Connors in regards to the proposed plan, (please see attached). Chris Ryll of 5 Mason Road spoke positive
input on behalf of the proposed property. David Perkins explained that going with the compound road plan would
cost $50,000 to $100.000 just to pave the road driving up the cost of the house and a negative impact on the
neighborhood. Paul Nigosian then entertained to close the public hearing; Harold Proodian made the motion to
close the public hearing, Daniel Mezynski second the motion all members were in favor 5 — 0. Anna Lewandowski
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and Harold Proodian spoke positive input in regards to the proposed plan and that it would help the neighborhood,
Robert Simmarano agreed. The plan carrying the access road/ compound road would make the house unaffordable
for that area. Paul Nigosian entertained a motion to grant a variance, Harold Proodian made the motion to grant the
Variance to Davis W. Perkins for the property at 11 Benton Street, Millbury as shown on Map# 15, Lot# 75,
recorded in Book# 58122, Page# 106 with the Worcester Registry of Deeds within the Suburban IV section 23.34
district of the Millbury Zoning Laws. The said property is to be divided into two (2) lots with the second lot having
65 feet of frontage. The required frontage of 150 feet is waived with a relief of 85 feet. 2. Section 32.10,
conformity of lots; is waived also section 13.22 relating to a hardship. Anna Lewandowski second the motion; the
motion was carried 3 — 2 (Harold Proodian, Anna Lewandowski and Robert Simmarano were in favor, Paul
Nigosian and Daniel Mezynski were opposed). The Variance for frontage was DENIED.

8:50 PM: Ucef and Mary Charmchi for the property located at 8 Bayberry Lane are seeking to appeal due to the
determination based on the denial specifically found in finding #4 & #5 in accordance with Section 13.023 appeal
conventional variance back in 2012, previously it was two lots and now the property stands as one lot the
Charmchi’s want to subdivide the lot and create two lots one being a non-conforming lot. To clarify Paul Stringham
explained to the board that the land was subdivided by one of the previous owners prior to the adoption of the water
protection district, due to the subdivision it was an ANR approval that is on record with the planning board. Afier
the adoption of the aquifer water protection district a lot required to be 80,000sf with specific frontage. During that
time the lot was under an ANR Freeze, Massachusetts general laws chapter 48 provided granted relief for protection
calling it a zoning freeze, there were a minimum of ANR plans that were approved for 3 years, a person could have
gone in there and built on that house without any zoning relief but they didn’t do anything. The bylaw kicked in but
no activity took place, once outside the freeze the courts had ruled, the State Supreme Court case log had sited that
that the two lots have legally been merged from that stand point and they have to be considered one separate lot.
The previous building inspector ruled and noted back in 2012 that the lots were joined but the BOA took the
application and granted the variance, unfortunately because of time lag they never acted on it with a building permit.
When the original owner of the property filed bankruptcy the court ruled on the bankruptcy, recorded the dates and
sold the land to Ucef the purchase did not identify the lot as E on the map so it doesn’t exist, the deed and some of
the paper work has the original designation called lot E, the building inspector doesn’t dispute this, when they
purchased the land and became owners all the wording says “another parcel” it does not say map and page numbers
and it does not say lot E. The building inspector stands in conjunction with the zoning board that no lot shall be
created unless it’s in conformance with the bylaws, that’s how the building inspector’s position is with his final
decision he leaves it up to the board to make their final decision. Patrick B. with H.S. & T. Group, Inc. Civil
Engineers and Land Surveyors are representing the Charmchi’s he was unaware that the lots had been combined and
will need to seek legal council and do further research to see if the lots are actually combined, therefore he requested
a continuance. Paul Nigosian entertained a motion to continue the public hearing for August 29" a time will be
determined at a later date, Harold Proodian made the motion to continue the public hearing until August 29®, Daniel
Mezynski second the motion carried unanimously 5 - 0.

9:30 PM: Adjournment: With no new business Paul Nigosian entertained a motion to adjourn the meeting; Harold
Proodian made the motion, Robert Simmarano second the motion; carried unanimously 5 - 0.

Respectfully submitted by Nancy Young and submitted to Town Clerk.
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TOVVN OF MILLBURY DEPARTMENT OF PLANNING & DEVELOPMENT

Municmrar OFFICE BUILDING © 127 ELM STREFT e MiLLBury, MA 01527-2632 o TrL. 508/565-4754 « Fax 508/865-0857

July 23, 2018

Paul Nigosian, Chairman
Board of Appeals
Municipal Office Building
127 Elm Street

Millbury, MA 01527

Dear Mr. Nigosian,

The Planning Board received and discussed Mr. Perkins’ application for a frontage
variance with regards to a new lot that he wishes to create through the subdivision of 11
Benton Street, a property consisting of a single family home, 220 feet of frontage and
50,010 square feet of area. As you know, the minimum dimensional requirements for
the Suburban IV District are 150 feet of frontage and 20,000 square feet of area. Mr.
Perkins’ proposed subdivision would create one conforming lot (Lot 1) consisting of 155
feet of frontage and 20,002 square feet of area and one nonconforming lot (Lot 2)
consisting of 65 feet of frontage and 30,008 square feet of area. The division/creation of
lots with insufficient frontage is a two-step approval process- approval of a frontage
variance from the Board of Appeals and approval of a definitive subdivision with waivers
from the Planning Board.

In my opinion, Mr. Perkins’ proposal constitutes a self-created hardship as he wishes to
subdivide an existing conforming lot (one that meets the minimum lot frontage and lot
area requirements for the district) into two lots, one of which is nonconforming (Lot 2)
and requires a frontage variance of 85 feet. Please refer to the attached excerpt from
Mark Bobrowski’s well-regarded Handbook of Massachusetts Land Use and Planning
Law. According to Bobrowski, the courts are consistently hostile to relief through the
variance procedure where the alleged hardship by the petitioner has been self-created.

As you know, criteria for granting a variance is predicated upon finding that land or
structures suffer from a hardship owing to soil conditions, shape, topography, or
circumstances relating to structures, but not generally affecting the zoning district in
which it is located, and “desirable relief may be granted without substantial detriment to
the public good and without nullifying or substantially derogating from the intent or
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ATTENDEE SIGN-IN SHEET

BOA HEARINGS WEDNESDAY, July 25", 2018
7:05 Steven & Lori Christy for 20 Woodridge Rd., Millbury, Ma
7:35 Chris Windle for 34 Grafton St., Millbury, Ma
7:50 David W. Perkins for 11 Benton St., Millbury, Ma
* 8:20 Ucef & Mary Charmchi for 8 Bayberry Lane, Millbury, Ma

PLEASE PRINT NAME YOUR ADDRESS ADDRESS OF HEARING
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Town of Millbury
Board of Appeals

Paul Nigosian, Chairman

Ken Perro, Vice Chairman 5 % MUNICIPAL OFFICE BUILDING
Robert Simmanaro, Clerk 5 drg - 127 ELM STREET
Harold Proodian (= :
Daniel Mezynski \T i et MILESUICEy tapstier
Anna Lewandowski, Alternate member \./f(' i £

“RpoRATELS

Board of Appeals Approval Signatures
Meeting Minutes from Wednesday, July 25", 2018

Kenneth Perro, Vice Chairman

Harold Proodian
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Anna Lewandowski, Alternate




